
 

 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK    

---------------------------------------------------------------x 

       : 

SECURITIES AND EXCHANGE    : 

COMMISSION,     : 

     Plaintiff, :   

       : 

   v.    :  22 Civ. 9608 (PKC) 

       : 

INFINITY Q DIVERSIFIED ALPHA FUND, : 

       :  

Defendant. : 

  : 

---------------------------------------------------------------x 

 

[PROPOSED] ORDER TO SHOW CAUSE 

 

Upon the Declarations of Daniel S. Noble, sworn to the 9th day of August, 2024, and upon 

the Memorandum of Law in Support of the Special Master’s Proposed Order to Show Cause and 

Application for Injunctive Relief (the “Supporting Documents”), it is hereby 

ORDERED that any interested party show cause before a motion term of this Court, at 

Courtroom 11D, United States Courthouse, 500 Pearl Street, in the City, County and State of New 

York, on __________________ ____, 2024, at ___________ o’clock a.m./p.m. thereof, or as soon 

thereafter as counsel may be heard, why an Order should not be issued pursuant to the All Writs 

Act, 28 U.S.C. § 1651, permanently enjoining and restraining:  

i. All pending or future civil legal proceedings of any nature involving or affecting 

the Infinity Q Diversified Alpha Fund (the “Fund”), the Special Master, or the funds 

held in the Special Reserve maintained by the Special Master from proceeding 

against the Fund, the Special Master, the Trust for Advised Portfolios, and the 

following indemnitees of the Fund:  all current and former Trustees and Officers of 

the Fund and Quasar Distributors, LLC (collectively, “Ancillary Proceedings”). 

ii. All courts overseeing Ancillary Proceedings from taking or permitting any action 

related to Ancillary Proceedings other than actions necessary to dispose of the 

matter(s). 
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ORDERED that any responsive papers are due by no later than _____________ ____, 

2024, and any reply papers are due by no later than _____________ ____, 2024; and it is further 

ORDERED that electronic service of a copy of this Order and the Supporting Papers upon 

the U.S. Securities and Exchange Commission; the Trust for Advised Portfolios; the Opt-Out 

Plaintiffs; and any other interested party, or those parties’ counsel, on or before _________ o’clock 

a.m./p.m., ___________________ ____, 2024, shall be deemed good and sufficient service 

thereof. 

 

DATED:   New York, New York  

_____________ ____, 2024 

 

 

  

HON. P. KEVIN CASTEL 

UNITED STATES DISTRICT JUDGE 
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PRELIMINARY STATEMENT 

Special Master Andrew M. Calamari, appointed pursuant to this Court’s January 10, 2023 

order, as amended on March 10, 2023, see ECF 38 (the “March Order”), respectfully submits this 

Memorandum of Law in Support of his Proposed Order to Show Cause and Application for 

Injunctive Relief permanently enjoining all current and future lawsuits against the Infinity Q 

Diversified Alpha Fund (the “Fund”); the Trust for Advised Portfolios (“TAP”), of which the Fund 

is one series; and the Fund’s indemnitees (the “Indemnitees”): specifically, the Fund’s current and 

former trustees and officers, and the Fund’s distributor and underwriter, Quasar Distributors, LLC 

(“Quasar”). The requested injunction will have no effect on litigation brought by any shareholder 

against the Fund’s administrator and accountant, U.S. Bancorp Fund Services, LLC (“USBFS”); 

its independent auditor, EisnerAmper, LLP (“EisnerAmper”); the Fund’s independent investment 

advisor, Infinity Q Capital Management LLC (“IQCM”); or any persons or entities related to 

IQCM, including Bonderman Family Limited Partnership, LP, Infinity Q Management Equity 

LLC, James Velissaris, Scott Lindell, or Leonard Potter. 

A permanent injunction is necessary to bar competing claims to the Fund’s limited assets, 

to facilitate a final distribution of the Fund’s remaining assets, and to ensure that all current 

shareholders are treated equitably. The Special Master respectfully requests that the Court grant 

expedited consideration of this Application. 

The three pending lawsuits that are principally the subject of this Application were filed in 

New York Supreme Court by certain Fund shareholders who elected to opt out (the “Opt-Out 

Plaintiffs”) of a separate securities class action settlement also in New York Supreme Court (the 

“Opt-Out Actions”).1 The class action settlement, approved by New York Supreme Court on 

                                                 
1 Specifically, the Opt-Out Actions are The Glenmede Trust Company, NA. v. Infinity Q Capital 

Management LLC, et al., No. 160830/2022 (N.Y. Sup. Ct. Comm’l Div.); Carson Family 2013 Dynasty 

Case 1:22-cv-09608-PKC     Document 108     Filed 08/09/24     Page 5 of 29



 

 2 

December 21, 2023, extinguished all claims against the Fund, TAP, and the Indemnitees, except 

for those asserted in the Opt-Out Actions.2 Meanwhile, this Court’s March Order, to which the 

Opt-Out Plaintiffs did not object, stayed the Opt-Out Actions against the Fund, TAP, and the 

Indemnitees, except for claims against USBFS and Quasar, subject to further order of the Court. 

March Order ¶ 12.  

Pursuant to the March Order, the Special Master is charged with (i) overseeing and 

managing the Special Reserve established by TAP to pay the Fund’s liabilities, including legal 

fees and expenses incurred in various litigations by the Fund, TAP, and the Indemnitees; and (ii) 

avoiding dissipation of the Fund’s remaining assets. March Order ¶¶ 2.B, 2.C.3 Paragraph 12.B of 

the March Order expressly authorizes the Special Master to move this Court to expand the existing 

litigation injunction to cover Securities Act claims brought against any non-natural persons to 

protect the Fund and effect a final distribution to Fund shareholders. The Special Reserve is 

currently approximately $100 million, which the Special Master has determined cannot be 

distributed as long as the Fund may be subject to liability, directly or indirectly, in the Opt-Out 

Actions. Because the Fund has obligations to advance legal fees incurred by certain Indemnitees, 

and may ultimately be liable to indemnify the Indemnitees for any judgments against them, 

                                                 
Trust, et al. v. Infinity Q Capital Management LLC, et al., No. 160834/2022 (N.Y. Sup. Ct. Comm’l Div.); 
and Flint Hills Diversified Strategies L.P., et al. v. Infinity Q Capital Management LLC, et al., No. 
160964/2022 (N.Y. Sup. Ct. Comm’l Div.). 

2 See In re Infinity Q Diversified Alpha Fund Securities Litigation, No. 651295/2021 (N.Y. Sup. Ct. Comm’l 
Div.), Doc. No. 438. 

3 The Special Master was appointed to finalize the distribution of the Fund’s remaining assets after the Fund 
and its Board of Trustees made two interim distributions on a pro rata basis pursuant to an Order by the 
U.S. Securities and Exchange Commission (“SEC”) under Section 22(e)(3) of the Investment Company 
Act (the “22(e)(3) Order”) authorizing the Fund to suspend redemptions in the Fund and to liquidate the 
Fund and distribute its assets to its shareholders.  The Fund had filed an application with the SEC for the 
22(e)(3) Order after the discovery of a mismarking scheme perpetrated by IQCM and its Chief Investment 
Officer, James Velissaris. 
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continuing litigation against such Indemnitees will only drain Fund assets. Indeed, any judgment 

obtained by the Opt-Out Plaintiffs against any of the Indemnitees would be tantamount to a 

judgment against the Fund itself since the Fund, as indemnitor, would be responsible for paying 

the judgment. This would result in a majority of shareholders inequitably compensating a small 

subset of other shareholders for their losses. But the assets of the Fund are not a potential pot of 

“damages” for the Opt-Out Plaintiffs; they are the remaining equity of the Fund in which all 

shareholders are entitled to share pari passu. The Opt-Out Plaintiffs’ litigations are ramping up 

and discovery is just beginning. At the same time, the assets of the Special Reserve are quickly 

being expended, with approximately $10 million in attorneys’ fees and costs having already been 

paid out to defend claims against the Fund, TAP, and the Indemnitees. An injunction is urgently 

needed. 

The All Writs Act, 28 U.S.C. § 1651, empowers this Court to enter all writs “necessary or 

appropriate” in aid of its jurisdiction. Courts in the Second Circuit have long recognized that a 

limited fund is a res subject to the Court’s exclusive jurisdiction, and that the Court has power to 

exercise its authority under the All Writs Act to protect the fund. See In re Baldwin-United Corp., 

770 F.2d 328, 336 (2d Cir. 1985); see also In re Rsrv. Fund Sec. & Derivative Litig., 673 F. Supp. 

2d 182, 202 (S.D.N.Y. 2009). The Court should exercise its authority here to (i) permanently 

enjoin all litigation against Quasar relating to the Fund, including the Opt-Out Plaintiffs’ claims 

against Quasar;4 and (ii) make permanent the litigation stay in the March Order enjoining all other 

litigation against the Fund, TAP, and the other Indemnitees (i.e., the Fund’s trustees and officers). 

The requested permanent injunction would not enjoin or otherwise affect the Opt-Out Actions, or 

                                                 
4 On May 29, 2024, the Opt-Out Plaintiffs agreed to temporarily stay the actions against Quasar and USBFS. 
On July 10, 2024, the Opt-Out Plaintiffs gave notice that the temporary stay would expire on July 17, 2024. 
This Application is prompted by the termination of that stay.   
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any other shareholder litigation, with respect to any other parties, including USBFS and 

EisnerAmper. 

BACKGROUND 

A. The Fund and its Liquidation 

TAP is a Delaware statutory trust registered with the Securities and Exchange Commission 

(the “SEC”) under the Investment Company Act of 1940. The Fund was formed as a series of TAP 

in September 2014 and was overseen by its trustees and officers. Ex. A, Declaration of Trust § 3.2. 

Quasar served as underwriter and distributor for the Fund. Ex. B, Distribution Agreement § 1.  

USBFS served as the Fund’s administrator, accountant, and custodian.  EisnerAmper served as the 

Fund’s independent auditor. 

TAP retained IQCM as an independent contractor to serve as the Fund’s investment 

advisor. James Velissaris was IQCM’s founder, majority owner, and Chief Investment Officer.  

The Fund’s portfolio consisted primarily of cash and a variety of equity and over-the-counter 

derivative positions, principally swaps. The Fund’s swaps were predominantly variance swaps, the 

value of which was tied to measures of volatility. 

TAP agreed to indemnify and advance legal fees to the Fund’s trustees and officers, see 

Ex. A, Amended Declaration of Trust § 6.4, and to indemnify and advance legal fees to Quasar. 

TAP’s indemnification and advancement obligations to Quasar are set forth in the Distribution 

Agreement between TAP and Quasar. See Ex. B, Distribution Agreement § 8.A (indemnification); 

id. § 8.C (advancement).5 

                                                 
5 Although TAP has indemnification (but not advancement) obligations to USBFS under certain conditions, 
TAP has alleged that USBFS failed to exercise reasonable care in the performance of its duties and, 
therefore, it is not entitled to indemnification. TAP has no indemnification or advancement obligations to 
EisnerAmper. 
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In February 2021, the Fund learned that Velissaris had been altering the parameters used 

to value the Fund’s swaps and determined it could no longer rely on valuations provided by IQCM 

and Velissaris. With the approval of the U.S. Securities and Exchange Commission (“SEC”), the 

Fund suspended redemptions and proceeded to liquidate its positions in anticipation of distributing 

the Fund’s remaining assets to its shareholders. TAP’s board of trustees retained Alvarez & 

Marsal, a third-party valuation firm, to conduct an independent review of IQCM and Velissaris’s 

valuations. The Fund thus learned that IQCM and Velissaris had been fraudulently inflating the 

valuations of the Fund’s swaps for years, beginning in or around 2017 and escalating dramatically 

in 2020 during the COVID-19 pandemic. Alvarez & Marsal concluded that as of June 30, 2020, 

more than 36% of the Fund’s purported net asset value as of that date had been fabricated by IQCM 

and Velissaris. After exiting its positions, the Fund was left with approximately $1.25 billion in 

cash and cash equivalents, leaving a nearly $500 million gap between the Fund’s last reported net 

asset value of $1.73 billion and its actual value. As a result of this shortfall, the Fund cannot repay 

its shareholders in full. 

The Fund appointed a Special Litigation Committee (“SLC”) to evaluate potential claims 

arising out of these events that the Fund could bring against its third-party service providers. On 

April 26, 2024, the Fund brought suit against USBFS and EisnerAmper. See Trust for Advised 

Portfolios ex rel. Infinity Q Diversified Alpha Fund v. U.S. Bancorp Fund Services, LLC, et al., 

652179/2024 (Sup. Ct. N.Y. Cnty. filed Apr. 26, 2024). To the extent the Fund prevails on these 

or any other claims, or to the extent any such claims are settled, the Fund’s net recovery will be 

distributed to shareholders.  

Between February 2021 and August 2022, a number of private securities actions were filed 

against the Fund in state and federal court. These lawsuits were consolidated into a federal action 
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and a state action and, as discussed further below, the parties worked to resolve these litigations 

through mediation (the “Mediated Securities Class Actions”). 

B. This Action and the Litigation Injunction 

The SEC filed this action on November 10, 2022. ECF 1. On November 23, 2022, the SEC 

requested that this Court “appoint a special master and impose a litigation injunction.” ECF 11 at 

4. The proposed injunction was broad: with limited exceptions,6 the SEC proposed to stay all 

“Ancillary Proceedings,” defined as: 

[a]ll pending or future civil legal proceedings of any nature, including, but not 
limited to, securities litigation, derivative litigation on behalf of the Fund or on 
behalf of the Trust relating to the Fund (including without limitation any demands 
upon trustees of the Fund and/or series trustees of the Fund to take any action or 
commence any derivative litigation), bankruptcy proceedings, arbitration 
proceedings, foreclosure actions, default proceedings, books and records demands 
under Delaware law or other actions of any nature involving: (a) the Special Master, 
in the Special Master’s capacity as Special Master; (b) the Fund or any Fund Assets, 
wherever located; and (c) the civil actions against any and all purported 
Indemnitees as defined and limited by Exhibit A to this Order,7 as may be 
supplemented by the Special Master and/or counsel to the Trust upon Court 
approval, that seeks a judgment or award that would be payable or subject to 
indemnification by the Fund (all such proceedings are hereinafter referred to as 
“Ancillary Proceedings”). 

ECF 12 at 12-13. In particular, the SEC sought to enjoin “all courts having any jurisdiction [over 

such cases] . . . from taking or permitting any action until further Order of this Court.” Id. 

                                                 
6 The exceptions were “(i) the instant proceeding, (ii) all police or regulatory actions and actions of the 
Commission related to the above-captioned enforcement action, (iii) all actions pending or to be brought 
by the United States of America or any of its agencies, (iv) the Mediated Securities Class Actions, (v) any 
litigation or alternative dispute resolution proceeding pending or to be brought by the SLC in connection 
with Fund Litigation Claims, (vi) the derivative action styled Rowan v. Infinity Q Capital Management, 

LLC, et al., C.A. No. 2022-0176-MTZ (Del. Ch.) (the “Rowan Action”), and (vii) any litigation relating to 
any insurance policy under which the Fund is an insured.” ECF 12 at 11-12. 

7 Exhibit A to the proposed order listed “a non-exhaustive list of parties who are contractually indemnified 
by the Fund: Current and former trustees of the Fund, including the series trustees of the Fund[;] Current 
and former officers of the Fund[;] Quasar Distributors, LLC[; and] U.S. Bancorp Fund Services.” ECF 12 
at 22.  As used herein, “Indemnitees” does not include USBFS, which, as noted above, the Fund has 
determined has not met the requirements for indemnification. 

Case 1:22-cv-09608-PKC     Document 108     Filed 08/09/24     Page 10 of 29



 

 7 

On January 10, 2023, this Court entered the proposed order on consent (the “January 

Order”). ECF 15. The January Order vested this Court with “exclusive jurisdiction over the Special 

Reserve and all matters arising out of, and related to, the Special Reserve,” January Order ¶ 1, and 

appointed Andrew M. Calamari as special master. Id. ¶ 2. The Court granted the parties’ request 

for a stay of all Ancillary Proceedings8 and held that “all courts having any jurisdiction thereof are 

enjoined from taking or permitting any action until further Order of this Court.” Id. ¶ 15. The 

January Order expressly carved out from the stay the Mediated Securities Class Actions, a separate 

derivative case brought in Delaware (the “Rowan Action”), and a few others not relevant here. See 

id. ¶ 12(B).9  

C. The Opt-Out Plaintiffs and the March Order 

In August 2022, the parties to the Mediated Securities Class Actions reached a proposed 

settlement and moved the state court to approve the settlement. In December 2022, the Opt-Out 

Plaintiffs sent notices of exclusion to the class settlement administrator and filed their own actions 

in New York Supreme Court, alleging violations of Sections 11, 12, and 15 of the Securities Act 

of 1933.  

Counsel for USBFS notified the Opt-Out Plaintiffs of the January Order promptly after its 

issuance. In February 2023, the Opt-Out Plaintiffs moved to intervene in this case to challenge the 

litigation injunction imposed by the January Order.10 ECF 23, 33. The Opt-Out Plaintiffs offered 

four principal arguments in opposition to the injunction: 

                                                 
8 As used in this memorandum of law, the term “Ancillary Proceedings” has the same definition as that 
used in the SEC’s November 23, 2022 application. See ECF 11 at 4. 

9 The Rowan action has since been dismissed and is, therefore, no longer relevant. 

10 The Opt-Out Plaintiffs also challenged the appointment of Mr. Calamari as the Special Master. ECF 23 
at 4-5; ECF 34 at 27. Pursuant to this Court’s March 10, 2023 Order, the Opt-Out Plaintiffs’ motion was 
“deemed withdrawn without prejudice.” March Order ¶ 31.   
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• First, the Opt-Out Plaintiffs argued that the injunction was overbroad because it 
enjoined actions against USBFS, Quasar, and the trustees and officers, whose 
contractual indemnification rights may ultimately be deemed unenforceable. ECF 
34 at 17-18. In support, the Opt-Out Plaintiffs noted the SEC’s position that it is 
against public policy to indemnify violations of the Securities Act of 1933 and that, 
where the party seeking indemnification had actual knowledge of the misstatement, 
courts have agreed. ECF 34 at 17-18 (citing Globus v. Law. Res. Serv., Inc., 418 
F.2d 1276, 1288 (2d Cir. 1969)).  
 

• Second, the Opt-Out Plaintiffs argued that the injunction rendered their opt-out 
rights “illusory with respect to the Mutual Fund, TAP, and U.S. Bank’s agents.” 
ECF 34 at 21.  

 

• Third, the Opt-Out Plaintiffs argued that the injunction “effectively” removed their 
claims to federal court in violation of the anti-removal provision of the Securities 
Act of 1933. ECF 34 at 22. 

 

• Fourth, the Opt-Out Plaintiffs argued that the injunction violated the Anti-
Injunction Act, 28 U.S.C. § 2283.  
 

Before the Opt-Out Plaintiffs’ motion to intervene was fully briefed, however, the SEC, 

TAP, and the Opt-Out Plaintiffs negotiated an amendment to the litigation injunction. See ECF 36. 

On March 10, 2023, the Court entered the March Order, confirming this Court’s exclusive 

jurisdiction over the Special Reserve while narrowing the litigation stay. ECF 38. This narrower 

version of the stay permitted litigation to proceed against Quasar and civil discovery to proceed 

against the officers and trustees. March Order ¶ 12.11  The March Order also authorized the SEC 

or the Special Master to: 

move this Court on notice to the affected parties and for good cause shown to have 
the stay of litigation in this Order extend to the Mediated Securities Class Actions, 
the Rowan Action, and actions against non-natural persons based exclusively on 

                                                 
11 In a footnote, the March Order clarified that “the Opt-Out Plaintiffs’ Securities Act claims against U.S. 
Bancorp Fund Services, LLC, Quasar Distributors, LLC, EisnerAmper LLP, Infinity Q Capital 
Management LLC, James Velissaris, Leonard Potter, Scott Lindell, Bonderman Family Limited 
Partnership, LP, and Infinity Q Management Equity LLC are not stayed by this Order, and nothing herein 
prohibits the Opt-Out Actions from proceeding against those non-natural persons. Further, nothing herein 
prohibits the Opt-Out Plaintiffs from obtaining civil discovery in the Opt-Out Actions from the Trust, the 
Fund, John C. Chrystal, Albert J. DiUlio, S.J., Christopher E. Kashmerick, Harry E. Resis, Russell B. Simon 
or Steven J. Jensen to the extent civil discovery is authorized by applicable federal and state statutes and 
rules of procedure.” March Order at 12 n.1. 
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the Securities Act, to protect the Fund and to establish the appropriate Special 
Reserve to effect a final distribution to the Fund’s shareholders.  

Id. ¶ 12(B)(i). 

On May 26, 2023, the Opt-Out Plaintiffs filed an amended complaint (the “Amended Opt-

Out Complaint”) in New York Supreme Court asserting claims under Sections 11, 12(a)(2), and 

15 of the Securities Act. See Glenmede Trust Co. v. Infinity Q Cap. Management LLC, No. 

160830/2022, (N.Y. Sup. Ct. Comm’l Div.), Doc. No. 101.12 The Amended Opt-Out Complaint 

asserts the following claims against the following defendants: 

• Section 11 claim against James Velissaris, Leonard Potter, Scott Lindell, John C. 
Chrystal, Albert J. DiUlio, S.J., Christopher E. Kashmerick, Harry E. Resis, Russell 
B. Simon, and Steven J. Jensen (collectively, the “Individual Defendants”), TAP, 
IQCM, Quasar, USBFS, and EisnerAmper; 
 

• Section 12(a)(2) claim against TAP, IQCM, Quasar, and USBFS; and 

• Section 15 claim against IQCM, the Individual Defendants, USBFS, and 
Bonderman Family Limited Partnership, LP. 
 

Following the New York Supreme Court’s dismissal of certain of their claims13, the Opt-

Out Plaintiffs are left with the following claims against TAP, Quasar, and certain of the trustees 

                                                 
12 The other two state court actions filed amended complaints containing nearly identical allegations. The 
Parties stipulated, and the court ordered, that the Glenmede action would be considered the lead Opt-Out 
case and that “[a]ll filings relating to the Motions to Dismiss, and all related rulings of the Court, filed 
and/or entered in the Glenmede Case shall apply equally to [Carson and Flint Hills] as though filed and/or 
entered therein.” Carson Family 2013 Dynasty Trust, et al. v. Infinity Q Cap. Mgmt. LLC, et al., No. 
160834/2022 (N.Y. Sup. Ct. Comm’l Div.), Doc. No. 42; Flint Hills Diversified Strategies L.P., et al. v. 

Infinity Q Cap. Mgmt. LLC, et al., No. 160964/2022 (N.Y. Sup. Ct. Comm’l Div.), Doc. No. 40. 

13 Specifically, the state court has dismissed the Opt-Out Plaintiffs’ Section 11 claims against IQCM, 
USBFS, Lindell, and Potter; their Section 12 claims against IQCM and USBFS; and the Section 15 claims 
against IQCM, USBFS (to the extent the claim was based on control over Quasar), Bonderman Family 
Limited Partnership, LP, Lindell, and Potter. See Glenmede Trust Co. v. Infinity Q Cap. Management LLC, 
No. 160830/2022, (N.Y. Sup. Ct. N.Y. Cnty.) Doc. Nos. 199, 203, 205, 208, 209. Pursuant to the so-ordered 
stipulations, these decisions applied to the Carson and Flint Hills cases as well.  The state court has not yet 
ruled on a motion to dismiss by Velissaris. 
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and officers: Chrystal, DiUlio, Resis, Kashmerick, Simon, and Jensen (the “Remaining Individual 

Defendants”):  

• Section 11 claims against TAP, Quasar, and the Remaining Individual 

Defendants. These claims are predicated on allegations that the Trust’s securities 
filings in December 2019, including its prospectus, contained false statements of 
material fact and/or omitted material facts that were required to be disclosed or 
necessary to make the statements therein not misleading. See Amended Opt-Out 
Complaint ¶ 270. These Section 11 claims are governed by different standards: As 
an issuer or as signatories of the filings, TAP and the Remaining Individual 
Defendants other than Jensen are subject to a strict-liability standard, while Quasar, 
as the underwriter, and Jensen, as a non-signatory officer, may only be held liable 
if the Opt-Out Plaintiffs establish their negligence. Panther Partners Inc. v. Ikanos 

Commc’ns, Inc., 681 F.3d 114, 120 (2d Cir. 2012); In re Fuwei Films Sec. Litig., 
634 F. Supp. 2d 419, 435 n.10 (S.D.N.Y. 2009); 
 

• Section 12 claims against TAP and Quasar based on their offers to sell, 

solicitations to sell, and/or sales of shares of the Fund by means of the Trust’s 

securities filings in December 2019. See Amended Opt-Out Complaint ¶ 285. 
These claims are governed by the negligence standard as the Amended Opt-Out 
Complaint does not allege fraud. Amended Opt-Out Complaint ¶ 284; In re Fuwei 

Films Sec. Litig., 634 F. Supp. 2d 419, 435 n.10 (S.D.N.Y. 2009); and 
 

• Section 15 claims against the Remaining Individual Defendants based on their 

alleged status as control persons of the Fund, TAP, USBFS, or Quasar by 

virtue of their management positions with USBFS and/or TAP. See Amended 
Opt-Out Complaint ¶ 296. Section 15 claims do not require a finding of scienter. 
See In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d 167, 185 (2d Cir. 2011) 
(“[T]o establish § 15 liability, a plaintiff must show a ‘primary violation’ of § 11 
[or § 12(a)(2)] and control of the primary violator by defendants.”). 
 

D. The Stipulated Stay and its Termination 

On May 29, 2024, this Court so-ordered a stipulation between the Special Master, the SEC, 

the Fund, Quasar, USBFS, and the Opt-Out Plaintiffs temporarily staying the Opt-Out Plaintiffs’ 

litigation (the “Stipulation”). ECF 97. Pursuant to the Stipulation, “The Opt-Out Actions against 

USBFS and Quasar [were] stayed until 7 days after written notice filed by the Opt-Out Plaintiffs 

with this Court, which notice shall not be given before July 9, 2024, or upon further order of this 

Court.” Id. ¶ 1. 
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On July 10, 2024, the Opt-Out Plaintiffs filed a notice terminating the stay against USBFS 

and Quasar. ECF 103. Pursuant to the Stipulation, the stay lifted on July 17, 2024. The March 

Order, which stays all claims against the Fund, TAP, and the other Indemnitees, remains in effect. 

E. The Fund’s Special Reserve 

As of June 30, 2024, the balance of the Special Reserve was $99,180,238. See Special 

Master’s Fifth Quarterly Report, ECF 104 at 1. This sum includes Fund assets that the Special 

Master set aside, with this Court’s approval, to pay legal costs of the Fund and the Indemnitees in 

pending litigations before distributing the remainder to the Fund’s shareholders. As of July 2024, 

the Fund has paid approximately $9,857,830.66 in total for attorneys’ fees and costs for the Fund, 

TAP, and the Indemnitees, of which $7,796,796.47 was for expenses associated with claims 

against the Fund and/or TAP and $2,061,034.19 was for expenses associated with claims against 

the Indemnitees.14 At present, the Opt-Out Plaintiffs’ litigations are ramping up and discovery is 

beginning in earnest. As a result, the associated litigation costs are expected to increase 

significantly in the near future.  

DISCUSSION 

The March Order authorizes the Special Master to “move this Court on notice to the 

affected parties and for good cause shown to have the stay of litigation in this Order extend to . . . 

actions against non-natural persons based exclusively on the Securities Act[] to protect the Fund 

and to establish the appropriate Special Reserve to effect a final distribution to the Fund’s 

shareholders.” March Order ¶ 12(B)(i).  For the reasons set forth below, all claims against the 

                                                 
14 An additional $7,164,472.98 in claimed attorneys’ fees and costs has been sought as advancement. Of 
this sum, $4,400,000.00 has been the subject of claims filed with the Fund’s insurer; and payment of legal 
fees and costs in the amount of $2,708,797.48 has been deferred because certain of the Indemnitees have 
not qualified for advancement. 
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Fund, TAP, and the Indemnitees should now be permanently enjoined for “good cause” under the 

March Order and pursuant to the All Writs Act.  

I. THIS COURT SHOULD PERMANENTLY ENJOIN ALL CLAIMS AGAINST 

THE FUND, TAP, AND THE INDEMNITEES 

As contemplated in the March Order, this Court should exercise its authority under the All 

Writs Act to permanently enjoin the Opt-Out Plaintiffs’ action and all other claims against the 

Fund, TAP, and the Indemnitees in order to preserve its exclusive jurisdiction over the Special 

Reserve and to prevent the Special Reserve from being further depleted by the Fund’s advancement 

and indemnification obligations. Further, permanent injunctive relief is the only way to ensure a 

prompt and equitable pro rata distribution of assets to all the Fund’s shareholders.  

A. This Court Has Broad Authority Under the All Writs Act to Issue an 

Injunction to Protect its Jurisdiction and to Effectuate a Plan of Distribution 

Ordinarily, a federal court is barred from enjoining a state court action by the Anti-

Injunction Act, which provides that federal courts may not enjoin actions in state court unless the 

injunction falls within one of three enumerated categories, including, “where necessary in aid of 

its jurisdiction, or to protect or effectuate its judgments.” 28 U.S.C. § 2283. But where, as here, “a 

court’s injunction [is] in fact necessary in aid of its jurisdiction . . . the injunction [is] authorized 

by the All Writs Act, and [is] not barred by the Anti-Injunction Act.”  Rsrv. Fund, 673 F. Supp. 2d  

at 204 (citation and internal quotation marks omitted).  District courts enjoy broad discretion to 

issue injunctions in aid of their jurisdiction, and such injunctions are reviewed deferentially only 

for abuse of discretion. See United States v. Schurkman, 728 F.3d 129, 135 (2d Cir. 2013). 

The All Writs Act authorizes federal courts to “issue all writs necessary or appropriate in 

aid of their respective jurisdictions and agreeable to the usages and principles of law,” 28 U.S.C. 

§ 1651(a), including a litigation injunction to maintain their exclusive jurisdiction over a limited 

res, even where such an injunction may impair the claims of non-parties. See Rsrv. Fund, 673 F. 
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Supp. 2d at 202 (“The Second Circuit has noted that an All Writs Act injunction is appropriate in 

cases where ‘federal courts have jurisdiction over a res in an in rem action,’ because the exercise 

of jurisdiction over the same res by state courts would necessarily impair the jurisdiction of the 

federal court.” (quoting In re Baldwin-United Corp., 770 F.2d 328, 336 (2d Cir. 1985)); see also 

Stott v. Cap. Fin. Servs., Inc., 277 F.R.D. 316, 337 (N.D. Tex. 2011) (“In approving a ‘limited 

fund’ settlement, courts are frequently forced to enjoin competing litigation in order to preserve 

the ‘limited fund’ utilizing their authority under the All Writs Act.”).  

Injunctions under the All Writs Act are not subject to the traditional four-part showing 

required by Rule 65 of the Federal Rules of Civil Procedure. See Baldwin-United, 770 F.2d at 339 

(“Rule 65 does not apply to injunctions issued under the All Writs Act against non-parties whose 

actions would impair the court’s jurisdiction.”); In re Payment Card Interchange Fee & Merch. 

Disc. Antitrust Litig., 2014 WL 4966072, at *32 (E.D.N.Y. Oct. 3, 2014) (“[A] court’s authority 

to issue an injunction under the [All Writs] Act is not limited by Rule 65.”). Rather, under the All 

Writs Act, a more lenient standard applies: the injunction need only “be specific and definite 

enough to apprise those within its scope of the conduct that is being proscribed” and “those subject 

to the injunction [must] receive appropriate notice of its terms.” Baldwin-United, 770 F.2d at 339. 

B. Permanent Injunctive Relief is Necessary to Protect this Court’s Jurisdiction 

Over the Special Reserve and to Prevent the Dissipation of Fund Assets 

Where, as here, a federal court is tasked with preserving the assets of a limited res for 

distribution, the issuance of an injunction under the All Writs Act addresses two intertwined 

concerns: (i) protecting the exclusive jurisdiction of the federal court to ensure that it has 

unimpeded authority to effect a final plan of distribution; and (ii) preserving the corpus of the res 

from dissipation by preventing courts in ancillary state proceedings from issuing competing orders 

directing the distribution of the limited assets of the res. Both interests are implicated here.  
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First, as this Court and the Second Circuit have clearly held, an All Writs Act injunction 

is appropriate in cases involving the distribution of a limited res because the exercise of jurisdiction 

over the same res by state courts would necessarily impair the jurisdiction of the federal court. See 

Baldwin-United, 770 F.2d at 336 (noting that where “federal courts have jurisdiction over a res in 

an in rem action . . . the exercise by the state court of jurisdiction over the same res necessarily 

impairs, and may defeat, the jurisdiction of the federal court already attached” (internal quotation 

marks omitted)); Rsrv. Fund, 673 F. Supp. 2d at 204 (“The distribution plan that this Court has 

determined is necessary for the fair and equitable treatment of all claimants simply cannot succeed 

if suits brought in state court are allowed to proceed, depleting the res and interfering with the 

equitable principles underlying the pro rata distribution.”).  

Here, there is no question that the Special Reserve is a limited res: the liquidation of the 

Fund resulted in a shortfall of approximately half a billion dollars, and even under the Special 

Master’s most optimistic predictions, the anticipated recovery on the Fund’s claims against 

EisnerAmper, USBFS, and others is unlikely to close the gap. Nor is there any dispute that this 

Court enjoys exclusive jurisdiction over the Special Reserve and “all matters arising out of, and 

related to, the Special Reserve.” March Order ¶ 1. This Court’s orders contemplate a distribution 

process for the Special Reserve to be proposed and managed by the Special Master, subject to this 

Court’s approval and oversight. See March Order ¶ 2(B).  But without the requested permanent 

injunction, the orderly distribution of the Special Reserve could be undermined by competing or 

inconsistent orders issued by courts in Ancillary Proceedings.  

Second, immediate and permanent injunctive relief is needed here to prevent further 

dissipation of the Special Reserve. To date, the Special Master has distributed all but the roughly 

$100 million remaining Special Reserve to the shareholders on a pro rata basis, with the remaining 
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amount set aside principally to cover the legal costs and potential judgments against the Fund and 

its Indemnitees, particularly in the Opt-Out Plaintiffs’ action, and to pursue claims on behalf of 

the Fund. Other than interest income earned by the Special Reserve, the Fund does not have assets 

beyond the Special Reserve, and any claim allowed to proceed against the Fund, TAP, or the 

Indemnitees would deplete the Special Reserve, diminishing shareholder recovery.  

Without a permanent injunction, the state court actions will require the Fund to draw 

against the Special Reserve to pay its own legal fees and those of TAP; to advance legal fees and 

potentially to indemnify Quasar; and to indemnify the trustees and officers. The Fund’s 

advancement obligation to Quasar is broader than its indemnification obligation; advancement 

must be paid immediately upon demand to potential indemnitees, regardless of the ultimate merits 

of the plaintiff’s claims or the indemnitee’s defenses. See In re Platinum-Beechwood Litig., 378 

F. Supp. 3d 318, 330 (S.D.N.Y. 2019) (“advancement ‘is a right whereby a potential indemnitee 

has the ability to force the [indemnitor] to pay his litigation expenses as they are incurred regardless 

of whether he will ultimately be entitled to indemnification.’” (emphasis and alterations in 

original) (citations omitted)). In short, without permanent injunctive relief barring the Opt-Out 

Plaintiffs from proceeding against the Fund, TAP, and the Indemnitees, the assets of the Special 

Reserve will be depleted by the substantial anticipated attorneys’ fees and costs instead of being 

returned to the defrauded shareholders. 

In Reserve Fund, Judge Gardephe found that potential interference with the federal court’s 

distribution plan and possible depletion of assets from the limited res available justified the 

issuance of an All Writs Act injunction, explaining: 

A state court adjudicating claims against the . . . Fund, or claims against the 
Defendants for indemnifiable conduct for which the . . . Fund would be liable, 
would be exercising jurisdiction over that same res. A state court could grant relief 
to an individual claimant and siphon assets away from the res without regard to any 
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equitable concerns, thereby undermining the implementation of the pro rata 
distribution this Court has deemed necessary to treat all claimants fairly and 
equitably. As the Second Circuit outlined in Baldwin-United, this kind of inherent 
conflict justifies the issuance of an All Writs Act injunction. 

673 F. Supp. 2d at 203. Those same concerns are present here. Enjoining other claims against the 

Fund, TAP, and the Indemnitees is thus “appropriate or necessary” equitable relief that this Court 

is authorized to grant under the All Writs Act in aid of this Court’s jurisdiction over the Special 

Reserve. 28 U.S.C. § 1651(a); Rsrv. Fund, 673 F. Supp. 2d at 202. 

C. Injunctive Relief is Necessary to Ensure that Similarly Situated Shareholders 

are Treated Equitably  

Subject to the Court’s approval, the Special Master contemplates a final distribution that 

will settle all approved expenses and distribute—like previous court-approved distributions—all 

remaining funds to all of the Fund’s shareholders on a pro rata basis, thus treating all shareholders 

alike. The Special Master respectfully submits that a pro rata distribution is consistent with 

controlling case law, prior distributions in this case, and is the most equitable approach.  A fair pro 

rata distribution, however, cannot be achieved without the requested permanent injunction. 

Where, as here, “investors’ assets are commingled and the recoverable assets . . . are 

insufficient to repay the investors, equality is equity.” SEC v. McGinn, Smith & Co., 2016 WL 

6459795, at *3 (N.D.N.Y. Oct. 31, 2016) (quoting S.E.C. v. Wealth Mgmt. LLC, 628 F.3d 323, 327 

(7th Cir. 2010)) (internal quotations omitted). “In particular, pro rata distributions are proper 

‘where the funds of the defrauded victims [ar]e commingled and where victims [ar]e similarly 

situated with respect to their relationship to the defrauders.’” McGinn, Smith & Co., 2016 WL 

6459795, at *3 (quoting S.E.C. v. Credit Bancorp, Ltd., 290 F.3d 80, 88-89 (2d Cir. 2002)) 

(alterations in original). And pro rata distribution is particularly appropriate for the remaining 

assets of a mutual fund: by law, mutual fund shares are “redeemable securities” entitling holders 

to their “proportionate share of the issuer’s current net assets, or the cash equivalent thereof.” 15 
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U.S.C. § 80a-2(a)(32).  To achieve this, a mutual fund must calculate its net asset value on a daily 

basis and must redeem all shares on a given day at the same price per share. See 17 C.F.R. 

§ 270.22c-1(a) (“No registered investment company issuing any redeemable security . . . shall sell, 

redeem, or repurchase any such security except at a price based on the current net asset value of 

such security . . . .”).  

These principles apply here because shareholders’ funds were comingled and the assets of 

the Special Reserve are insufficient to repay these shareholders. All of the shareholders are 

similarly situated with respect to their relationship to “the defrauder,” Velissaris: none were aware 

that Velissaris was engaging in the fraudulent inflation of the Fund’s net asset value.  As such, the 

Fund’s shareholders are each equally entitled to an equitable recovery proportional to the amount 

of their investment. Here, as in McGinn, “equality is equity.” 2016 WL 6459795, at *3. 

But a pro rata distribution of the Special Reserve cannot be achieved without a permanent 

injunction. Any judgment obtained in litigation against the Indemnitees is tantamount to a 

judgment against the Fund itself because the Fund, as indemnitor, is the obligor of any such the 

judgment. Such a judgment would cannibalize the Special Reserve, transforming the remaining 

assets of the Fund to which all shareholders have an equally valid claim into a pot of damages for 

the Opt-Out Plaintiffs alone, and frustrating a pro rata distribution of the remaining assets of the 

Fund. If, on the other hand, the Opt-Out Plaintiffs were to proceed with their claims and lose, all 

shareholders would share pro rata in the costs to the Fund associated with that loss. Neither 

outcome is equitable. 

To avoid these inevitably inequitable results, the Special Master respectfully requests that 

the Court permanently enjoin all current and future claims, including the Opt-Out Plaintiffs’ 

claims, against the Fund, TAP, and the Indemnitees. 
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II. THE OPT-OUT PLAINTIFFS’ OBJECTIONS ARE WITHOUT MERIT  

In support of their prior motion to intervene in this action, the Opt-Out Plaintiffs raised 

four challenges to this Court’s authority to stay their state-court claims: (i) the Indemnitees’ 

contractual right to indemnification may ultimately be deemed unenforceable on public policy 

grounds; (ii) a stay enjoining litigation of their claims in state court would render their due process 

right to opt out of class settlement “illusory”; (iii) an injunction would impermissibly “remove” 

their state court securities action to federal court; and (iv) a stay enjoining litigation of their claims 

in state court would violate the Anti-Injunction Act. ECF 23, 34. These arguments have no merit. 

A. Allowing Claims Against the Indemnitees to Advance Will Deplete the 

Special Reserve and Delay Distribution of the Special Reserve 

The Opt-Out Plaintiffs first argue that the Indemnitees’ contractual right to indemnification 

may ultimately be deemed unenforceable on public policy grounds. ECF 34 at 18-19. This 

argument fails for multiple reasons. 

As a threshold matter, the Opt-Out Plaintiffs fail to acknowledge the Fund’s advancement 

obligation to Quasar, which will immediately deplete the Special Reserve, regardless of whether 

the indemnification provision of the Distribution Agreement is ultimately deemed unenforceable. 

See In re Platinum-Beechwood Litig., 378 F. Supp. 3d at 330 (advancement “is a right whereby a 

potential indemnitee has the ability to force the [indemnitor] to pay his litigation expenses as they 

are incurred regardless of whether he will ultimately be entitled to indemnification.” (emphasis 

added) (internal quotation marks omitted)).  

Even setting aside the Fund’s advancement obligations to Quasar, the Opt-Out Plaintiffs’ 

assertion that the Fund may ultimately be relieved of its indemnification obligations is not 

supported by the law or the facts.  As a general matter, it is well settled that corporate entities may 

indemnify directors and officers for ordinary negligence or strict liability. See Wisener v. Air Exp. 
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Int’l Corp., 583 F.2d 579, 581 (2d Cir. 1978) (“There is little doubt that a corporation may commit 

itself to indemnify its officers and directors for litigation expenses incurred in defending against 

liability for actions taken in carrying out corporate responsibilities, even though negligent, if the 

corporation finds it in the corporate interest to undertake such a commitment.”). And the 

Investment Company Act of 1940, which governs the Fund, prohibits indemnifying directors, 

officers, and underwriters only for acts of “willful misfeasance, bad faith, gross negligence or 

reckless disregard . . . .” 15 U.S.C. § 80a-17(h), (i).  

Here, none of the Opt-Out Plaintiffs’ three surviving causes of action will require a finding 

of anything more than mere negligence.  Specifically: 

• The Section 11 claims are governed by the strict-liability standard for the signatory-
defendants (TAP and the Remaining Individual Defendants other than Jensen) and 
the ordinary negligence standard for the non-signatory defendants (Quasar and 
Jensen); 

 

• The Section 12 claims against TAP and Quasar are governed by the ordinary 
negligence standard; and 

 

• The Section 15 claims do not require a finding of scienter. See In re Lehman Bros. 

Mortg.-Backed Sec. Litig., 650 F.3d 167, 185 (2d Cir. 2011) (“[T]o establish § 15 
liability, a plaintiff must show a ‘primary violation’ of § 11 [or § 12(a)(2)] and 
control of the primary violator by defendants.”).  

 
Moreover, it is unlikely the Opt-Out Plaintiffs could adduce sufficient facts to demonstrate scienter 

on the part of Quasar given that their complaint simply lumps Quasar in with several other entities 

and makes only generalized, broad-brush allegations about them collectively. And as the Opt-Out 

Plaintiffs’ own authority demonstrates, should the Indemnitees prevail, or at least demonstrate that 

they are not at fault, there would “be no basis in statute or case law to support an argument that 

[their] indemnification agreements are unenforceable.” Credit Suisse First Bos., LLC v. Intershop 

Commc’ns AG, 407 F. Supp. 2d 541, 549 (S.D.N.Y. 2006). 
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The Opt-Out Plaintiffs’ contrary arguments have no merit. Regulation S-K—which 

requires issuers to include a statement in the prospectus that, in the SEC’s view, provisions 

indemnifying directors and officers15 for violations of the Securities Act of 1933 should be deemed 

unenforceable on public policy grounds—does not displace the indemnification provisions of the 

Investment Company Act, which permit indemnification in the absence of “willful misfeasance, 

bad faith, gross negligence or reckless disregard . . . .” 15 U.S.C. § 80a-17(h), (i). And Globus v. 

Law Research Service, Inc., 418 F.2d 1276, 1288 (2d Cir. 1969), on which the Opt-Out Plaintiffs 

rely, is inapposite. There, the party seeking indemnification had actual knowledge of the 

misconduct alleged. In affirming the district court’s invalidation of the indemnification provision 

at issue, the Court expressly limited its holding to “the case where the underwriter has committed 

a sin graver than ordinary negligence.” Id.  Thus, to the extent the SEC’s statement of policy in 17 

C.F.R. § 229.510 would invalidate indemnification provisions that cover negligent or innocent 

conduct under the Securities Act, it is inconsistent with the Investment Company Act and goes 

much further than the Second Circuit’s holding in Globus.  

In any event, even in the speculative circumstances posited by the Opt-Out Plaintiffs, 

shareholder recovery will be delayed—likely for several years—until the Opt-Out Plaintiffs’ 

claims are finally adjudicated and the indemnification issue is litigated. Until such potential claims 

against the Special Reserve are determined, no distributions can be made to the Fund’s 

shareholders. Thus, allowing the Opt-Out Plaintiffs’ claims to proceed against the Indemnitees 

will have a direct and immediate impact on this Court’s jurisdiction and on the prompt and ratable 

liquidation of the Special Reserve.  

                                                 
15 There is no comparable provision for underwriters. Compare 17 C.F.R. § 229.510 with 17 C.F.R. 
§ 229.508(g). 
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B. Permanent Injunctive Relief Does Not Violate the Opt-Out Plaintiffs’ Due 

Process Rights  

The Opt-Out Plaintiffs argue that a stay enjoining litigation of their claims in state court 

would render their opt-out rights illusory, in violation of their due process right to “pursue claims 

outside of the class” against Mutual Fund, TAP, and “U.S. Bank’s agents” (presumably meaning 

Quasar). ECF 34 at 21. Not so.  

As a practical matter, the proposed injunction will not prevent the Opt-Out Plaintiffs from 

pursuing litigation against any third-party provider to the Fund that is not an Indemnitee. Unlike 

the settling shareholders, the Opt-Out Plaintiffs can still pursue claims against USBFS and 

EisnerAmper for damages under the requested injunction because neither the legal fees incurred 

by those defendants nor the issuance of any judgment against them would impinge upon this 

Court’s jurisdiction by draining the Special Reserve. 

More fundamentally, the due process problem about which the Opt-Out Plaintiffs complain 

simply does not exist. As the Opt-Out Plaintiffs correctly note, “due process requires at a minimum 

that an absent plaintiff be provided with an opportunity to remove himself from the class” by 

opting out. Phillips Petro. Co. v. Shutts, 472 U.S. 797, 812 (1985). While the due process clause 

protects a plaintiff’s right to prosecute its claims on its own behalf, it does not guarantee that the 

plaintiff will be able to do so as a practical matter. To take an example from the bankruptcy context, 

a plaintiff who is stymied in his efforts to pursue a cause of action by the bankruptcy of a defendant 

and the imposition of the automatic bankruptcy stay has not suffered a due process violation. 

Fidelity Mort. Inv. v. Camelia Builders, Inc., 550 F.2d 47, 55 (2d Cir. 1976) (construing former 

Bankruptcy Act). Rather, “[d]ue process is satisfied because creditors have an opportunity to 

obtain relief from the automatic stay in the bankruptcy court.” Petition of Singer, 205 B.R. 355, 

357 (S.D.N.Y. 1997) (discussing Fidelity Mortgage Investors). Policy considerations played an 
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important role in the Second Circuit’s determination that the imposition of the automatic 

bankruptcy stay does not result in a due process violation for creditors. Fidelity Mortgage held that 

the automatic stay:  

is designed to prevent a chaotic and uncontrolled scramble for the debtor’s assets 
in a variety of uncoordinated proceedings in different courts. The stay insures that 
the debtor’s affairs will be centralized, initially, in a single forum in order to prevent 
conflicting judgments from different courts and in order to harmonize all of the 
creditors’ interests with one another.  

Fidelity Mort. Inv., 550 F.2d at 55. 

The principles apply here. There is no dispute that the Opt-Out Plaintiffs were afforded—

and exercised—their due process right to opt out of having their claims extinguished by the 

settlement of the class action. Nor is there any dispute that the Opt-Out Plaintiffs received notice 

of the instant Application or that they will be afforded an opportunity to be heard before the 

requested injunction is imposed. That is all that due process requires. See id. (holding that the 

automatic bankruptcy stay does not violate due process because it provides for a prompt hearing 

at which creditors may seek relief from the stay). And the important policy goals of preventing the 

dissipation of assets and facilitating an orderly and pro rata distribution are equally salient here.  

To be sure, “[a]n equitable plan is not necessarily a plan that everyone will like.”  Rsrv. 

Fund, 673 F. Supp. 2d at 195 (quoting SEC v. Byers, 637 F. Supp. 2d 166, 168 (S.D.N.Y.2009)). 

Indeed, “when funds are limited, hard choices must be made.”  Rsrv. Fund, 673 F. Supp. 2d 182 

at 195 (quoting Off. Comm. of Unsecured Creditors of WorldCom, Inc. v. S.E.C., 467 F.3d 73, 84 

(2d Cir. 2006)). Courts in this Circuit routinely make the choice to issue injunctions under the All 

Writs Act to protect their jurisdiction and to effectuate an orderly and ratable liquidation of a 

limited fund. In this case, the Court’s Orders provide that the hard choices are to be made by the 

Special Master, subject to the approval and oversight of this Court. At bottom, the Opt-Out 

Plaintiffs’ due process argument is an attempt to wrest control of the Special Reserve from the 
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Court and the Special Master. But this argument is wrong on the law and on the equities. The 

proposed injunction does not violate due process. 

C. The Proposed Injunction Would Not “Effectively Remove” the Opt-Out 

Plaintiffs’ Claims to Federal Court 

The Opt-Out Plaintiffs next argue that a stay enjoining litigation of their claims in state 

court would effectively and impermissibly remove their claims to federal court. ECF 34 at 22. 

Because they asserted claims under the Securities Act of 1933 in state court, the Opt-Out Plaintiffs 

argue, and because cases brought in state court under the 1933 Act may not be removed to federal 

court pursuant to 15 U.S.C. § 77v(a), this Court may not do anything to impede the Opt-Out 

Plaintiffs’ state court actions. This argument misses the mark. 

The requested injunctive relief would not remove the Opt-Out Plaintiffs’ state-court claims 

to federal court or otherwise adjudicate those claims in a federal forum. Rather, the proposed 

injunction would enjoin their state-court claims as against the Fund, TAP, and the Indemnitees in 

order to protect this Court’s jurisdiction and the Special Reserve. Nevertheless, the Opt-Out 

Plaintiffs will remain free to continue litigating their claims against USBFS and EisnerAmper and 

all of the other defendants they have named in state court. As such, the Opt-Out Plaintiffs have no 

cause for concern that their claims will be removed and adjudicated in federal court. 

D. The Anti-Injunction Act is Inapplicable Here 

Lastly, the Opt-Out Plaintiffs argue that the Anti-Injunction Act, 28 U.S.C. § 2283, 

precludes this Court from enjoining the state court actions. ECF 34 at 22. It does not, and this 

argument has been rejected where, as here, the dispute concerns a limited amount of funds subject 

to the jurisdiction of the federal court. When “a court’s injunction [is] in fact necessary in aid of 

its jurisdiction . . . the injunction [is] authorized by the All Writs Act, and [is] not barred by the 

Anti-Injunction Act.”  Rsrv. Fund, 673 F. Supp. 2d at 204 (citation and internal quotation marks 
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omitted). Here, the requested injunctive relief is in aid of this Court’s exclusive jurisdiction over 

the Special Reserve, will prevent the depletion of the Special Reserve—a limited res—and is 

necessary for the implementation of a prompt, pro rata distribution. See supra, Section I.A.  

The Opt-Out Plaintiffs attempt to argue otherwise by asserting that “the Anti-Injunction 

Act does not permit a federal court to protect its jurisdiction by enjoining a state-court in personam 

action and noting that the state court actions are in personam proceedings, and not in rem 

proceedings.  ECF 34 at 24.  However, where the federal action concerns the disposition of a 

limited res—regardless of whether it was “brought in rem”—Courts in this Circuit routinely enjoin 

state court in personam actions to avoid depleting the assets of the res. See In re Baldwin-United 

Corp., 770 F.2d at 336 (enjoining state court actions where federal court exercised jurisdiction 

over a res in an in rem action; “in such a case, because the exercise by the state court of jurisdiction 

over the same res necessarily impairs, and may defeat, the jurisdiction of the federal court already 

attached, the federal court is empowered to enjoin any state court proceeding affecting that res” 

(internal quotation marks omitted)); Rsrv. Fund, 673 F. Supp. 2d at 204 (granting All Writs Act 

Injunction in aid of jurisdiction where federal court was “dealing with a limited res that [was] 

likely to be dissipated” by claims against the fund or that would implicate fund’s indemnification 

obligations in the absence of an injunction).  

The Opt-Out Plaintiffs fare no better with the argument that their in personam claims do 

not “seek a judgment against, or to interfere with, the Special Reserve.” ECF 34 at 25. Regardless 

of what the Opt-Out Plaintiffs seek to do, the inevitable consequences of allowing their state court 

actions to proceed would be the depletion of the Special Reserve, interference with this Court’s 

exclusive jurisdiction over the Special Reserve, and the frustration of an equitable distribution. See 

supra, Section I. 
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Finally, the Opt-Out Plaintiffs claim that the Glenmede action should have priority over 

this one, as Glenmede was filed a few weeks prior to the issuance of this Court’s January Order. 

Id. In support, the Opt-Out Plaintiffs rely on Kline v. Burke Const. Co., 260 U.S. 226, 229 (1922), 

which explained that where the in rem jurisdiction “of the state court has first attached, the federal 

court is precluded from exercising its jurisdiction over the same res to defeat or impair the state 

court’s jurisdiction.” But the state court in the Opt-Out Actions has no res before it, ECF 34 at 24, 

and priority is a non-issue here. 

CONCLUSION 

For the foregoing reasons, the Special Master respectfully requests that the Court issue the 

Proposed Order to Show Cause and grant the Application for Injunctive Relief permanently 

enjoining all actions against the Fund, TAP, and the Indemnitees. 

 

Dated:  New York, New York   Respectfully submitted, 
  August 9, 2024 

/s/ Daniel S. Noble    
Daniel S. Noble  
KRIEGER LEWIN LLP 
350 Fifth Avenue, 77th Floor 
New York, NY 10118 
Tel: (212) 390-9555 
Email: daniel.noble@kriegerlewin.com 
 
FINN DIXON & HERLING LLP 
Benjamin M. Arrow 
Eli Yampel 
Six Landmark Square 
Stamford, CT 06901 
Tel: (203) 325-5080 
barrow@fdh.com 
eyampel@fdh.com 
 
Attorneys for the Special Master 

 

 

Case 1:22-cv-09608-PKC     Document 108     Filed 08/09/24     Page 29 of 29



UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK    

---------------------------------------------------------------x 

       : 

SECURITIES AND EXCHANGE    : 

COMMISSION,     : 

     Plaintiff, :   

       : 

   v.    :  22 Civ. 9608 (PKC) 

       : 

INFINITY Q DIVERSIFIED ALPHA FUND, : 

       :  

Defendant. : 

       : 

---------------------------------------------------------------x 

 

DECLARATION OF DANIEL S. NOBLE IN SUPPORT OF  

SPECIAL MASTER’S PROPOSED ORDER TO SHOW CAUSE  

AND APPLICATION FOR INJUNCTIVE RELIEF 

 

 I, Daniel S. Noble, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I am over 18 years of age and am counsel to Special Master Andrew M. Calamari 

in this action.  I submit this Declaration pursuant to Local Civil Rule 6.1 and in support of the 

Special Master’s Proposed Order to Show Cause and Application for Injunctive Relief. 

2. As set forth in the Special Master’s Memorandum of Law in Support of his 

Proposed Order to Show Cause and Application for Injunctive Relief (“Memorandum”), the 

Special Master seeks permanent injunctive relief enjoining claims against Defendant Infinity Q 

Diversified Alpha Fund (the “Fund”); the Trust for Advised Portfolios (“TAP”), of which the 

Fund is one series; and certain parties to whom the Fund owes advancement and/or 

indemnification obligations, specifically the Fund’s current and former Trustees and Officers and 

the Fund’s distributor and underwriter, Quasar Distributors, LLC (the “Indemnitees”). The 

Special Master seeks this relief because it is necessary to (i) protect the Court’s exclusive 

jurisdiction over the limited res of the Fund’s remaining assets; (ii) prevent the dissipation of the 
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Fund’s remaining assets due to the Fund’s advancement and indemnification obligations; and 

(iii) achieve a pro rata distribution of the Fund’s remaining assets to defrauded shareholders that 

is fair and equitable to all shareholders. 

3. There are claims brought by certain Fund shareholders against the Fund, TAP, 

and the Indemnitees who opted out the Mediated Securities Class Action settlement (the “Opt-

Out Plaintiffs”) that are pending in New York Supreme Court.  The Opt-Out Plaintiffs’ actions 

raise competing claims to the Fund’s assets and will result in legal fees and potential judgments 

that will have to be paid from those same assets. The Opt-Out Plaintiffs’ claims and any other 

current and future claims against the Fund, TAP, and the Indemnitees should be permanently 

enjoined for the reasons outlined above and in the Special Master’s Memorandum. 

4. Because of the risks to this Court’s exclusive jurisdiction over the Fund’s assets, 

the certain diminution of those assets in the event the Opt-Out Plaintiffs’ claims are allowed to 

proceed, and the need for uniformity to achieve an equitable pro rata distribution to all 

defrauded shareholders, the Special Master is proceeding by Order to Show Cause rather than by 

Notice of Motion so that a Scheduling Order may be immediately entered and the process by 

which the Court and all interested parties can consider the requested relief and lodge any 

objections may commence as soon as possible. 

5. No prior request for the relief sought in the Special Master’s Application has been  

made. 

6. The Special Master provided notice of this Application to the U.S. Securities and 

Exchange Commission, TAP, and the Opt-Out Plaintiffs on August 9, 2024 by providing their 

respective counsel with a copy of the Proposed Order to Show Cause and Application for 
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Injunctive Relief, the Special Master’s Memorandum, and my Declarations and Exhibits thereto 

in support. 

 

 I declare under penalty of perjury that the foregoing is true and correct. 

 

 

Dated:  New York, New York 

August 9, 2024  

 

 

 

          

     Daniel S. Noble 

     Counsel to Special Master 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK    

---------------------------------------------------------------x 

       : 

SECURITIES AND EXCHANGE    : 

COMMISSION,     : 

     Plaintiff, :   

       : 

   v.    :  22 Civ. 9608 (PKC) 

       : 

INFINITY Q DIVERSIFIED ALPHA FUND, : 

       :  

Defendant. : 

       : 

---------------------------------------------------------------x 

 

DECLARATION OF DANIEL S. NOBLE IN SUPPORT OF  

SPECIAL MASTER’S PROPOSED ORDER TO SHOW CAUSE  

AND APPLICATION FOR INJUNCTIVE RELIEF 

 

 I, Daniel S. Noble, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I am over 18 years of age and am counsel to Special Master Andrew M. Calamari 

in this action.  I submit this Declaration in support of the Special Master’s Proposed Order to 

Show Cause and Application for Injunctive Relief. 

2. I submit this Declaration based upon my personal knowledge, information, and 

belief. This Declaration is based on my review of the documents received by the Special Master 

in connection with his appointment in the above-captioned action. 

3. Attached hereto as Exhibit A is a true and correct copy of the Amended and 

Restated Agreement and Declaration of Trust of Trust for Advised Portfolios. 

4. Attached hereto as Exhibit B is a true and correct copy of the Distribution 

Agreement entered into as of September 11, 2014 by and between Trust for Advised Portfolios 

and Quasar Distributors, LLC. 
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 I declare under penalty of perjury that the foregoing is true and correct. 

 

 

Dated: August 9, 2024 

New York, New York 

 

 

     _______________________ 

     Daniel S. Noble 

     Counsel to Special Master 
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DISTRIBUTION AGREEMENT 

THIS AGREEMENT is made and entered into as of September 11, 2014, by and between 
the TRUST FOR ADVISED PORTFOLIOS, a Delaware statutory tmst (the "Trust") on behalf 
of its series, and QUASAR DISTRIBUTORS, LLC, a Delaware limited liability company (the 
"Distributor"). INFINITY Q CAPITAL MANAGEMENT, LLC, the ("Advisor") is a party 
hereto with respect to Sections 3 F. and 6 only. 

WHEREAS, the Trnst is registered under the Investment Company Act of 1940, as 
amended (the "1940 Act"), as an open-end management investment company, and is authorized 
to issue shares of beneficial interest ("Shares") in separate sedes, with each such series 
representing interests in a separate po11folio of securities and other assets; 

WHEREAS, the Distributor is registered as a broker-dealer under the Securities 
Exchange Act of 1934, as amended (the "1934 Act"), and is a member of the Financial Industry 
Regulatory Authority ("FINRN'); 

WHEREAS, the Trust desires to retain the Distributor as principal underwriter in 
cotmection with the offer and sale of the Shares of each series of the Trust listed on Exhibit A 
hereto (as amended from time to time) (each a "Fund" and collectively, the "Funds"); and 

WHEREAS, this Agreement has been approved by a vote of the Trust's board oftrnstees 
("Board of Trustees" or the "Board"), including its disinterested tmstees voting separately, in 
confo1mity with Section 15( c) of the 1940 Act. 

NOW, THEREFORE, in consideration of the promises and mutual covenants herein 
contained, and other good and valuable consideration, the receipt of which is hereby 
acknowledged, the parties hereto, intending to be legally bound, do hereby agree as follows: 

1. Appointment of Quasar as Distributor 

The Trust hereby appoints the Distributor as its agent for the sale and distribution of 
Shares of the Fund in jurisdictions wherein the Shares may be legally offered for sale, on the 
te1ms and conditions set forth in this Agreement, and the Distributor hereby accepts such 
appointment and agrees to perform the services and duties set forth in this Agreement. The 
services and duties of the Distributor shall be confined to those matters expressly set forth herein, 
and no implied duties are assumed by or may be asserted against the Distributor hereunder. 

2. Services and Duties of the Distributor 

A. 

Infinity Q 

The Distributor agrees to sell Shares on a best efforts basis as agent for the Trust 
upon the tenns and at the current offeting price (plus sales charge, if any) 
described in the Prospectus. As used in this Agreement, the term "Prospectus" 
shall mean the current prospectus, including the statement of additional 
infom1ation, as both may be amended or supplemented, relating to a Fund and 
included in the currently effective registration statement (the "Registration 
Statement,') of the Trust filed under the Securities Act of 1933, as amended (the 
"1933 Act") and the 1940 Act. The Trnst shall in all cases receive the net asset 

I 
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B. 

C. 

D. 

E. 

F. 

G. 

Infinity Q 

value per Share on all sales. If a sales charge is in effect, the Distributor shall 
remit the sales charge ( or portion thereof) to broker-dealers who have sold Shares, 
as described in Section 2(G), below. 

During the continuous public offering of Shares, the Distributor will hold itself 
available to receive orders, satisfactory to the Distributor, for the purchase of 
Shares and will accept such orders on behalf of the Trust. Such purchase orders 
shall be deemed effective at the time and in the manner set forth in the Prospectus. 

The Distributor, with the operational assistance of the Trust's transfer agent, shall 
make Shares available for sale and redemption through the National Securities 
Clearing Cmporation's Fund/SERV System. 

The Distributor acknowledges and agrees that it is not authorized to provide any 
information or make any representations other than as contained in the Prospectus 
and any sales literature specifically approved by the Trust. 

The Distributor agrees to cooperate with the Trust or its agent in the development 
of all proposed adve11isements and sales literature ("Communications with the 
Public") relating to the Fund. The Distributor agrees to review all proposed 
Communications with the Public for compliance with applicable laws and 
regulations, and shall file with appropriate regulators those Communications with 
the Public it believes are in compliance with such laws and regulations. The 
Distributor agrees to furnish to the Trust any comments provided by regulators 
with respect to such materials and to use its best efforts to obtain the approval of 
the regulators to such materials. 

The Distributor, at its sole discretion, may repurchase Shares offered for sale by 
shareholders of the Fund. Repurchase of Shares by the Distributor shall be at the 
pdce determined in accordance with, and in the manner set fo11h in, the 
Prospectus. At the end of each business day, the Distributor shall notify the Trust 
and its transfer agent, by any appropriate means, of the orders for repurchase of 
Shares received by the Distributor since the last notification, the amount to be 
paid for such Shares and the identity of the shareholders offering Shares for 
repurchase. The Trust reserves the right to suspend such repurchase right upon 
written notice to the Distributor. The Distributor fhrther agrees to act as agent for 
the Trust to receive and transmit promptly to the Trust's transfer agent, 
shareholder requests for redemption of Shares. 

The Distributor may, in its discretion, enter into agreements with such qualified 
broker-dealers as it may select, in order that such broker-dealers also may sell 
Shares of the Fund. The form of any dealer agreement shall be approved by the 
Trust. To the extent there is a sales charge in effect, the Distributor shall pay the 
applicable sales charge ( or portion thereof), or allow a discount, to the selling 
broker-dealer, as described in the Prospectus. 
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H. The Distributor shall devote its best efforts to effect sales of Shares of the Fund 
but shall not be obligated to sell any ce11ain number of Shares. 

I. The Distributor shall prepare reports for the Board regarding its activities under 
this Agreement as from time to time shall be reasonably requested by the Board, 
including repmts regarding the use of any 12b-l payments received by the 
Distributor. 

J. The Disttibutor agrees to advise the Trnst promptly in writing of the initiation of 
any proceedings against it by the SEC or its staff, FINRA or any state regulatory 
authority. 

K. The Distributor shall monitor amounts paid under Rule l 2b-1 plans and pursuant 
to sales loads to ensure compliance with applicable FINRA rules. 

3. Representations and Covenants of the Trust 

A. The Tmst hereby represents and warrants to the Distributor, which representations 
and warranties shall be deemed to be continuing throughout the term of this 
Agreement, that: 

(1) 

(2) 

(3) 

(4) 

(5) 

Infinity Q 

It is duly organized and existing under the laws of the jurisdiction of its 
organization, with full power to carry on its business as now conducted, to 
enter into this Agreement and to perform its obligations hereunder; 

This Agreement has been duly authorized, executed and delivered by the 
Trnst in accordance with all requisite action and constitutes a valid and 
legally binding obligation of the Trnst, enforceable in accordance with its 
terms, subject to bankruptcy, insolvency, reorganization, moratorium and 
other laws of general application affecting the rights and remedies of 
creditors and secured parties; 

It is conducting its business in compliance in all material respects with all 
applicable laws and regulations, both state and federal, and has obtained 
all regulatory approvals necessary to carry on its business as now 
conducted; there is no statute, rule, regulation, order or judgment binding 
on it and no provision of its chaiter, bylaws or any contract binding it or 
affecting its prope1ty which would prohibit its execution or pe1f01mance 
of this Agreement; 

All Shares to be sold by it, including those offered under this Agreement, 
are validly authorized and, when issued in accordance with the description 
in the Prospectus, will be fully paid and nonassessable; 

It has delivered or made available to the Distributor copies of (i) the 
Trnst's Trust Instrument and Bylaws, (ii) the Tmst's Registration 
Statement and all amendments thereto filed with the U.S. Secmities and 
Exchange Commission ('1SEC") pursuant to the Securities Act of 1933, as 
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amended ("Securities Act"), or the 1940 Act (°'Registration Statement',), 
(iii) the cu1Tent prospectuses and statements of additional information of 
each Fund and Class thereof (collectively, as currently in effect and as 
amended or supplemented, the "Prospectus"), (iv) each current plan of 
distribution or similru· docmnent adopted by the Trust under Rule 12b-l 
under the 1940 Act ("Plan'') and each cun-ent shareholder service plan or 
similar document adopted by the Trust ("Service Plan"); and (iv) all 
procedures adopted by the Trust with respect to the Funds, and shall 
promptly furnish the Distributor with all amendments of or supplements to 
the foregoing. The Trust shall deliver to the Distributor a ce1-tified copy of 
the resolution of the Board appointing the Distributor and authorizing the 
execution and delivery of this Agreement. 

(6) The Registration Statement, and Prospectus included therein, have been 
prepared in confotmity with the requirements of the 1933 Act and the 
1940 Act and the rules and regulations thereunder; and 

(7) The Registration Statement ( at the time of its effectiveness) and any 
adve1tisements and sales literature prepared by the Trnst or its agent 
( excluding statements relating to the Distributor and the services it 
provides that are based upon written infom1ation furnished by the 
Distributor expressly for inclusion therein) shall not contain any untrue 
statement of material fact or omit to state any material fact required to be 
stated therein or necessru-y to make the statements therein not misleading, 
and that all statements or infommtion furnished to the Distributor pmsuant 
to this Agreement shall be true and correct in all material respects. 

B. The Trust, or its agent, shall talce or cause to be taken, all necessary action to 
register Shares of the Fund under the 1933 Act, qualify such shares for sale in 
such states as the Trust and the Distributor shall approve, and maintain an 
effective Registration Statement for such Shares in order to permit the sale of 
Shru·es as herein contemplated. The Trnst authorizes the Distributor to use the 
Prospectus, in the form furnished to the Distributor from time to time, in 
connection with the sale of Shares. 

C. The Trust agrees to advise the Distributor promptly in writing: 

Infinity Q 

(i) of any material correspondence or othe1· communication by the 
Securities and Exchange Commission (the "SECn) or its staff relating to the Fund, 
including requests by the SEC for amendments to the Registration Statement or 
Prospectus; 

(ii) in the event of the issuance by the SEC of any stop-order suspending 
the effectiveness of the Registration Statement then in effect or the initiation of 
any proceeding for that purpose; 
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D. 

E. 

F. 

G. 

Infinity Q 

(iii) of the happening of any event which makes untrue any statement of a 
material fact made in the Prospectus or which requires the making of a change in 
such Prospectus in order to make the statements therein not misleading; 

(iv) of all actions taken by the SEC with respect to any amendments to 
any Registration Statement or Prospectus, which may from time to time be filed 
with the SEC; and 

(v) in the event that it determines to suspend the sale of Shares at any 
time in response to conditions in the securities markets or otherwise, or in the 
event that it deteimines to suspend the redemption of Shares at any time as 
permitted by the 1940 Act or the rules of the SEC, including any and all 
applicable inteipretations of such by the staff of the SEC. 

The Tmst shall notify the Distributor in writing of the states in which the Shares 
may be sold and shall notify the Distributor in writing of any changes to such 
infonuation. 

The Trust agrees to file from time to time such amendments to its Registration 
Statement and Prospectus as may be necessary in order that its Registration 
Statement and Prospectus will not contain any untrue statement of material fact or 
omit to state any material fact required to be stated therein or necessary to make 
the statements therein not misleading. 

The Trust shall fully cooperate in the efforts of the Distributor to sell and arrange 
for the sale of Shares and shall make available to the Distributor a statement of 
each computation of net asset value. In addition, the Trust shall keep the 
Distributor fully infmmed of its affairs and shall provide to the Distributor, from 
time to time, copies of all info1mation, financial statements and other papers that 
the Distributor may reasonably request for use in connection with the distribution 
of Shares, including without limitation, certified copies of any financial 
statements prepared for the Trust by its independent public accountants and such 
reasonable number of copies of the Prospectus and annual and interim reports to 
shareholders as the Distributor may request. The Trust shall forward a copy of 
any SEC filings, including the Registration Statement, to the Distributor within 
one business day of any such filings. Each of the Trust and the Advisor represent 
that it will not use or authorize the use of any advertising or sales material unless 
and until such materials have been approved and authorized for use by the 
Distributor. Nothing in this Agreement shall require the sharing or provision of 
materials protected by privilege or limitation of disclosure, including any 
applicable attorney-client privilege or trade secret mateiials. 

The Trust has reviewed and is familiar with the provisions of FINRA Rule 
2830(k) prohibiting directed brokerage. hi addition, the Trust agrees not to enter 
into any agreement (whether orally or in writing) under which the Tmst directs or 
is expected to direct its brokerage transactions ( or any commission, markup or 
other payment from such transactions) to a broker or dealer for the promotion or 
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sale of Fund shares or the shares of any other investment company. In the event 
the Trnst fails to comply with the provisions of FINRA Rule 2830(k), the Trnst 
shall promptly notify the Distributor. 

4. Additional Representations and Covenants of the Distributor 

The Distributor hereby represents, warrants and covenants to the Trust, which 
representations, warranties and covenants shall be deemed to be continuing throughout the te1m 
of this Agreement, that: 

(1) It is duly organized and existing under the laws of the jurisdiction of its 
organization, with full power to carry on its business as now conducted, to 
enter into this Agreement and to perfonn its obligations hereunder; 

(2) This Agreement has been duly authorized, executed and delivered by the 
Distributor in accordance with all requisite action and constitutes a valid and 
legally binding obligation of the Distributor, enforceable in accordance with its 
tenns, subject to bankruptcy, insolvency, reorganization, moratorium and other 
laws of general application affecting the rights and remedies of creditors and 
seemed parties; 

(3) It is conducting its business in compliance in all material respects with all 
applicable laws and regulations, both state and federal, and has obtained all 
regulatory approvals necessary to carry on its business as now conducted; there 
is no statute, rule, regulation, order or judgment binding on it and no provision 
of its charter, bylaws or any contract binding it or affecting its property which 
would prohibit its execution or perfonnance of this Agreement; 

( 4) It is registered as a broker~dealer under the 1934 Act and is a member in good 
standing of FINRA; 

(5) It: (i) has adopted an anti~money laundering compliance program ("AML 
Program") that satisfies the requirements of all applicable laws and regulations; 
(ii) undertakes to carry out its AML Program to the best of its ability; (iii) will 
promptly notify the Trust and the Advisor if an inspection by the appropriate 
regulatory authorities of its AML Progran1 identifies any material deficiency; 
and (vi) will promptly remedy any material deficiency of which it learns; and 

(6) In connection with all matters relating to this Agreement, it will comply with 
the requirements of the 1933 Act, the 1934 Act, the 1940 Act, the regulations 
of FINRA and all other applicable federal or state laws and regulations. 

5. Standard of Care 

A. 

Infinity Q 

The Distributor shall use its best judgment and reasonable efforts in rendering 
services to the Trust under this Agreement but shall be under no duty to take any 
action except as specifically set forth herein or as may be specifically agreed to by 
the Distributor in writing. The Distributor shall not be liable to the Trust or any 
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of the T111st's shareholders for any error of judgment or mistake oflaw, fol' any 
loss arising out of any investment, or for any action or inaction of the Distributor 
in the absence of bad faith or willful misfeasance in the performance of the 
Distributor's duties or obligations tmder this Agreement or by reason of the 
Disttibutor's reckless disregard of its duties and obligations under this Agreement 

B. The Distributor shall not be liable for any action taken or failure to act in good 
faith reliance upon: 

(i) the advice of the Trust or of counsel, who may be counsel to 
the Trust or counsel to the Distributor; 

(ii) any oral instruction which it receives and which it reasonably 
believes in good faith was transmitted by the person or persons authorized 
by the Board to give such oral instmction (the Distributor shall have no 
duty or obligation to make any inquiry or effmt of certification of such 
oral instruction); 

(iii) any written instruction or certified copy of any resolution of 
the Board, and the Distributor may rely upon the genuineness of any such 
document or copy thereof reasonably believed in good faith by the 
Distributor to have been validly executed; or 

(iv) any signature, instruction, request, letter of transmittal, 
certificate, opinion of counsel, statement, instrument, repo1t, notice, 
consent, order, or other document reasonably believed in good faith by the 
Distributor to be genuine and to have been signed or presented by the 
Tmst or other proper patty or patties; and the Distributor shall not be 
under any duty 01· obligation to inquire into the validity or invalidity or 
authority or lack thereof of any statement, oral or written instruction, 
resolution, signature, request, letter of transmittal, certificate, opinion of 
counsel, instrument, repo1t, notice, consent, order, or any other document 
or instrument which the Distributor reasonably believes in good faith to be 
genuine. 

C. The Distributor shall not be responsible or liable for any failure or delay in 
performance of its obligations under this Agreement arising out of or caused, 
directly or indirectly, by circumstances beyond its reasonable control including, 
without limitation, acts of civil or military authority, national emergencies, labor 
difficulties, fire, mechanical breakdowns, flood or catastrophe, epidemic, acts of 
God, insurrection, war, riots or failure of the mails, transpmtation, communication 
or power supply. 

6. Compensation 

The Distributor shall be compensated for providing the services set forth in this 
Agreement in accordance with the fee schedule set forth on Exhibit B hereto (as amended from 
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time to time). The Distributor shall also be compensated for such out-of-pocket expenses (e.g., 
telecommunication charges, postage and delivery charges, and reproduction charges) as are 
reasonably incurred by the Distributor in perfonning its duties hereunder. The Trust shall pay all 
such fees and reimbursable expenses within 30 calendar days following receipt of the billing 
notice, except for any fee or expense subject to a good faith dispute. The Trust shall notify the 
Distributor in writing within 30 calendar days following receipt of each invoice if the Trnst is 
disputing any amounts in good faith. The Tmst shall pay such disputed amounts within 10 
calendar days of the day on which the patties agree to the amount to be paid. With the exception 
of any fee or expense the Trust is disputing in good faith as set forth above, w1paid invoices shall 
accrue a finance charge of 1 ½% per month after the due date. 

Notwithstanding anything to the contrary, amounts owed by the Trust to the Distributor 
shall only be paid out of the assets and property of the palticular Fund involved. Such fees and 
expenses shall be paid to Distributor by the Trust from Rule 12b-l fees payable by the 
appropriate Fund or, if the Fund does not have a Rule 12b-1 plan, or if Rule 12b-l fees are not 
sufficient to pay such fees and expenses, or if the Rule 12b-1 plan is discontinued, or if the 
Advisor otherwise determines that Rule 12b-1 fees shall not, in whole or in patt, be used to pay 
Distributor, the Advisor shall be responsible for the payment of the amount of such fees and 
expenses not covered by Rule 12b-1 payments. 

7. Expenses 

A. The Trust shall bear all costs and expenses in connection with the registration of 
its Shares with the SEC and its related compliance with state securities laws, as 
well as all costs and expenses in connection with the offering of the Shares and 
communications with shareholders, including but not limited to: (i) fees and 
disbursements of its counsel and independent public accountants; (ii) costs and 
expenses of the preparation, filing, printing and mailing of Registration 
Statements and Prospectuses, as well as related adve1tising and sales literature; 
(iii) to the extent that the costs and expenses are not borne or reimbursed by an 
Advisor, costs and expenses of the preparation, printing and mailing of annual and 
interim reports, proxy materials and other communications to shareholders; and 
(iv) fees required in connection with the offer and sale of Shares in such 
jurisdictions as shall be selected by the Trust pursuant to Section 3(0) hereof. 

B. The Distributor shall bear the expenses of registration or qualification of the 
Distributor as a dealer or broker under federal or state laws and the expenses of 
continuing such registration or qualification. The Distl'ibutor does not assume 
responsibility for any expenses not expressly assumed hereunder. 

8. Indemnification 

A. 

Infinity Q 

The Tmst shall indemnify, defend and hold the Distributor and each of its 
managers, officers, employees, representatives and any person who controls the 
Distributor within the meaning of Section 15 of the 1933 Act (collectively, the 
"Distributor Indemnitees"), free and ha1mless from and against any and all 
claims, demands, losses, expenses and liabilities of any and every nature 
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B. 

Infinity Q 

(including reasonable attorneys• fees) (collectively, "Losses'') that the Distributor 
Indemnitees may sustain or incur or that may be asserted against a Distributor 
Indemnitee by any person (i) arising out of or based upon any untrne statement or 
alleged untme statement of a material fact contained in the Registration Statement 
or any Prospectus, or in any annual or interim report to shareholders, or in any 
advertisements or sales literature prepared by the Trust or its agent, or (ii) arising 
out of or based upon any omission, or alleged omission, to state therein a material 
fact required to be stated therein or necessary to make the statements therein not 
misleading, or (iii) based upon the Trusfs refusal or failure to comply with the 
terms of this Agreement or from its bad faith, negligence, or willful misconduct in 
the performance of its duties under this Agreement; provided, however, that the 
Trust's obligation to indemnify the Distributor Indemnitees shall not be deemed 
to cover any Losses arising out of any untrne statement or alleged untrne 
statement or omission or alleged omission made in the Registration Statement, 
Prospectus, annual or interim report, or any adve11isement or sales literature in 
reliance upon and in confo1mity with w1itten infonnation relating to the 
Distributor and furnished to the Trust or its counsel by the Distributor for the 
purpose of, and used in, the preparation thereof. The Trust's agreement to 
indemnify the Distributor Indemnitees is expressly conditioned upon the Trust 
being notified of such action or claim of loss brought against the Distributor 
Indernnitees within a reasonable time after the summons or other first legal 
process giving information of the nature of the claim shall have been served upon 
the Distributor Indemnitees, unless the failure to give notice does not prejudice 
the Tmst; provided, that the failure so to notify the Tmst of any such action shall 
not relieve the Trust from any liability which the Trust may have to the person 
against whom such action is brought by reason of any such untrue, or alleged 
untrue, statement or omission, or alleged omission, otherwise than on account of 
the Trnst's indemnity agreement contained in this Section 8(A). 

The Trnst shall be entitled to participate at its own expense in the defense, or if it 
so elects, to assmne the defense of any suit brought to enforce any such Losses, 
but if the Tmst elects to assume the defense, such defense shall be conducted by 
counsel chosen by the Trnst and approved by the Distributor, which approval 
shall not be unreasonably withheld. In the event the Trust elects to assume the 
defense of any such suit and retain such counsel, the Distiibutor Indemnitees in 
such suit shall bear the fees and expenses of any additional counsel retained by 
them. If the Trnst does not elect to assume the defense of any such suit, or in case 
the Distributor does not, in the exercise of reasonable judgment, approve of 
counsel chosen by the Trust, or if undet· prevailing law or legal codes of ethics, 
the same counsel cannot effectively represent the interests of both the Trust and 
the Distributor Indernnitees, the Tmst will reimburse the Distributor lndemnitees 
for the reasonable fees and expenses of any counsel retained by them. The 
Tmst's indemnification agreement contained in Sections 8(A) and 8(B) herein 
shall remain operative and in full force and effect regardless of any investigation 
made by or on behalf of the Distributor lndemnitees and shall survive the delivery 
of any Shares and the termination of this Agreement. This agreement of 
indemnity will inure exclusively to the benefit of the Distributor Indemnitees and 
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c. 

D. 

E. 

Infinity Q 

thek successors. The Trust agrees promptly to notify the Distributor of the 
commencement of any litigation or proceedings against the Trust or any of its 
officers or tn1stees in com1ection with the offer and sale of any of the Shares. 

The Trnst shall advance attorneys' fees and other expenses incurred by any 
Distributor Indemnitee in defending any claim, demand, action or suit which is 
the subject of a claim fo1· indemnification pursuant to this Section 8 to the 
maximum extent pennissible under applicable law. 

The Distributor shall indemnify, defend and hold the Trust and each of its 
trustees, officers, employees, representatives and any person who controls the 
Trust within the meaning of Section 15 of the 1933 Act (collectively, the "Trust 
Indemnitees"), free and harmless from and against any and all Losses that the 
Trnst Indemnitees may sustain or incur or that may be asserted against a Trust 
Indemnitee by any person (i) arising out of or based upon any untrue or alleged 
untme statement of a material fact contained in the Registration Statement or any 
Prospectus, or in any annual or interim report to shareholders, or in any 
advertisements or sales literature prepared by the Distributor, or (ii) arising out of 
or based upon any omission, or alleged omission, to state therein a material fact 
required to be stated therein or necessary to make the statement not misleading, or 
(iii) based upon the Distributor's refusal or failure to comply with the terms of 
this Agreement or from its bad faith, negligence, or willfol misconduct in the 
performance of its duties 1.mder this Agreement; provided, however, that with 
respect to clauses (i) and (ii), above, the Distributor's obligation to indemnify the 
Tmst Indemnitees shall only be deemed to cover Losses arising out of any untrue 
statement or alleged untrue statement or omission or alleged omission made in the 
Registration Statement, Prospectus, annual or interim report, or any advertisement 
or sales literature in reliance upon and in conformity with written information 
relating to the Distributor and furnished to the Trust or its counsel by the 
Distributor for the purpose of, and used in, the preparation thereof The 
Distributor's agreement to indemnify the Trust Indemnitees is expressly 
conditioned upon the Distributor being notified of any action or claim of loss 
brought against the Tmst Indemnitees within a reasonable time after the summons 
or other first legal process giving infonnation of the nature of the claim shall have 
been served upon the Trnst Indemnitees, unless the failure to give notice does not 
prejudice the Distributor; provided, that the failure so to notify the Distributor of 
any such action shall not relieve the Distributor from any liability which the 
Distributor may have to the person against whom such action is brought by reason 
of any such untme, or alleged untrue, statement or omission, otherwise than 011 

account of the Distributor's indenmity agreement contained in this Section 8(D). 

The Distributor shall be entitled to participate at its own expense in the defense, 
or if it so elects, to assume the defense of any suit brought to enforce any such 
Losses, but if the Distributor elects to assume the defense, such defense shall be 
conducted by counsel chosen by the Disttibutor and approved by the Trust, which 
approval shall not be unreasonably withheld. In the event the Distributor elects to 
assume the defense of any such suit and retain such counsel, the Trust 
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lndemnitees in such suit shall bear the fees and expenses of any additional 
counsel retained by them. If the Distributor does not elect to assume the defense 
of any such suit, or in case the Tmst does not, in the exercise of reasonable 
judgment, approve of counsel chosen by the Distributor, or if under prevailing law 
or legal codes of ethics, the same counsel cannot effectively represent the interests 
of both the Trust lndemnitees and the Distributor, the Distributor will reimburse 
the Trust Indenmitees for the reasonable fees and expenses of any counsel 
retained by them. The Distributor's indemnification agreement contained in 
Sections 8(0) and 8(E) herein shall remain operative and in full force and effect 
regardless of any investigation made by or on behalf of the Trust Indemnitees and 
shall survive the delive1y of any Shares and the termination of this Agreement. 
This agreement of indemnity will inure exclusively to the benefit of the Trnst 
Indemnitees and their successors. The Distributor agrees promptly to notify the 
Trust of the commencement of any litigation or proceedings against the 
Distributor or any of its officers or directors in connection with the offer and sale 
of any of the Sharns. 

F. The Distributot· shall advance attorneys• fees and other expenses incurred by any 
Tmst Indemnitee in defending any claim, demand, action or suit which is the 
subject of a claim for indemnification pursuant to this Section 8 to the maximum 
extent permissible under applicable law. 

G. No paity to this Agreement shall be liable to the other patties for consequential, 
special or punitive damages under any provision of this Agreement. 

H. No person shall be obligated to provide indemnification under this Section 8 if 
such indemnification would be impermissible under the 1940 Act, the 1933 Act, 
the 1934 Act or the rnles of FINRA; provided, however, in such event 
indemnification shall be provided under this Section 8 to the maximum extent so 
pennissible. 

9, Proprietary and Confidential Information 

The Distributor agrees on behalf of itself and its managers, officers, and employees to 
treat confidentially and as proprietary info1mation of the Trnst, all records and other information 
relative to the Trnst and prior, present or potential shareholders of the Trnst (and shareholde1· 
clients of said shareholders), and not to use such records and information for any purpose other 
than the performance of its responsibilities and duties hereunder, except (i) after prior 
notification to and approval in writing by the Trust, which approval shall not be unreasonably 
withheld and may not be withheld where the Distributor may be exposed to civil or criminal 
contempt proceedings for failure to comply, (ii) when requested to divulge such information by 
duly constituted authorities, or (iii) when so requested by the Trust. Records and other 
info11nation which have become known to the public through no wrongful act of the Distributor 
or ai1y of its employees, agents or representatives, and information that was already in the 
possession of the Distributor p1ior to receipt thereof from the Trust or its agent, shall not be 
subject to this paragraph. 
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Further, the Distributor will adhere to the privacy policies adopted by the Trust pw-suant 
to Title V of the Gramm-Leach-Bliley Act, as may he modified from time to time. In this regard, 
the Distributor shall have in place and maintain physical, electronic and procedural safeguards 
reasonably designed to protect the security, confidentiality and integrity of, and to prevent 
unauthOl'ized access to or use of, records and information relating to the Trust and its 
shareholders. 

10. Compliance with Laws 

The Trust has and retains primary responsibility for all compliance matters relating to the 
Fund, including but not limited to compliance with the 1940 Act, the Internal Revenue Code of 
1986, the Sarbanes-Oxley Act of 2002, the USA Patriot Act of 200 I and the policies and 
limitations of the Fund relating to its portfolio investments as set forth in its Prospectus and 
statement of additional infom1ation. The Distributor's services hereunder shall not relieve the 
Trust ofits responsibilities for assuring such compliance or the Board ofTrnstee's oversight 
responsibility with respect thereto. 

11. Term of Agreement; Amendment; Assignment 

A. 

B. 

Infinity Q 

This Agreement shall become effective with respect to each Fund listed on 
Exhibit A hereof as of the date such Fund is approved by the Board of Trnstees of 
the Trust and, with respect to each Fund not in existence on that date, on the date 
an amendment to Exhibit A to this Agreement relating to that Fund is approved by 
the Board of Trustees of the Trnst. Unless sooner terminated as provided herein, 
this Agreement shall continue in effect for two years from the date hereof. 
Thereafter, if not terminated, this Agreement shall continue in effect 
automatically as to each Fund for successive one-year periods, provided such 
continuance is specifically approved at least annually by: (i) the Trnst' s Board, or 
(ii) the vote of a "majority of the outstanding voting securities" of a Fund, and 
provided that in either event, the continuance is also approved by a majority of the 
Trust's Board who are not "interested persons" of any party to this Agreement, by 
a vote cast in person at a meeting called for the purpose of voting on such 
approval. 

Notwithstanding the foregoing, this Agreement may be terminated, without the 
payment of any penalty, with respect to a pruticular Fund: (i) through a failure to 
renew this Agreement at the end of a te1m, (ii) upon mutual consent of the parties, 
or (iii) upon not less than 60 days' written notice, by either the Trust upon the 
vote of a majority of the members of its Board who are not "interested persons" of 
the Trust and have no direct or indirect financial interest in the operation of this 
Agreement, or by vote of a "majority of the outstanding voting securities" of a 
Fund, or by the Distributor, or by the Advisor. The tem1s of this Agreement shall 
not be waived, altered, modified, amended or supplemented in any manner 
whatsoever except by a written instrument signed by the Distributor and the Trust. 
If required under the 1940 Act, any such amendment must be approved by the 
Trnst's Board, including a majority of the Trust's Board who are not "interested 
persons" of any patty to this Agreement, by a vote cast in person at a meeting fo1· 
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the purpose of voting on such amendment. In the event that such amendment 
affects the Advisor, the written instrument shall also be signed by the Advisor. 
This Agreement will automatically te1minate in the event of its "assignment." 

C. As used in this Section, the terms "majority of the outstanding voting securities," 
"interested person," and "assig1m1e11t" shall have the same meaning as such terms 
have in the 1940 Act. 

D. Sections 8 and 9 shall survive termination of this Agreement. 

12. Duties in the Event of Termination 

In the event that, in connection with termination, a successor to any of the 
Distributor's duties or responsibilities hereunder is designated by the Trnst by w1itten 
notice to the Distributor, the Distributor will promptly, upon such te1mination and at the 
expense of the Tmst, transfer to such successor all relevant books, records, 
correspondence, and othel' data established or maintained by the Distributor under this 
Agreement in a form reasonably acceptable to the Trnst (if such fonn differs from the 
form in which the Distributor has maintained the same, the Trnst shall pay any expenses 
associated with transferring the data to such form), and will cooperate in the transfer of 
such duties and responsibilities, including provision for assistance from the Distributor's 
personnel in the establishment of books, records, and other data by such successor. If no 
such successor is designated, then such books, records and other data shall be returned to 
the Tmst. 

13. Governing Law 

This Agreement shall be construed in accordance with the laws of the State of Wisconsin, 
without regard to conflicts oflaw principles. To the extent that the applicable laws of the State 
of Wisconsin, or any of the provisions herein, conflict with the applicable provisions of the 1940 
Act, the latter shall control, and nothing herein shall be constrned in a manner inconsistent with 
the 1940 Act or any rule or order of the SEC thereunder. 

14. No Agency Relationship 

Nothing herein contained shall be deemed to authorize or empower either party to act as 
agent for the other party to this Agreement, or to conduct business in the name, or for the 
account, of the other party to this Agreement. 

15. Services Not Exclusive 

Nothing in this Agreement shall limit or restrict the Distributor from providing services 
t.o other parties that are similar or identical to some or all of the services provided hereunder. 

16. Invalidity 

Any provision of this Agreement which may be determined by competent authority to be 
prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the 
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extent of such prohibition or unenforceability without invalidating the remaining provisions 
hereof, and any such prohibition or unenforceability in any jurisdiction shall not invalidate or 
render unenforceable such provision in any other jurisdiction. In such case, the patiies shall in 
good faith modify or substitute such provision consistent with the original intent of the parties. 

17. Notices 

Any notice required or permitted to be given by any paity to the others shall be in writing 
and shall be deemed to have been given on the date delivered personally or by courier service, or 
three days after sent by registered or certified mail, postage prepaid, return receipt requested, or 
on the date sent and confirmed received by facsimile transmission to the other patties' respective 
addresses as set forth below: 

Notice to the Distributor shall be sent to: 

Quasar Distributors, LLC 
Attn: President 
615 East Michigan Stl'eet 
Milwaukee, Wisconsin 53202 

notice to the Trust shall be sent to: 

U.S. Bancorp Fund Services, LLC 
Attn: Trnst for Advised Portfolios 
615 E. Michigan Street, Fund Administration 
Milwaukee, WI 53202 

and notice to the Advisor shall be sent to: 

Infinity Q Capital Management, LLC 
888 7th A venue Ste 3800 
New York, NY 10106 

18. Multiple Originals 

This Agreement may be executed on two or more counterparts, each of which when so 
executed shall be deemed to be an original, but such counterpat1s shall together constitute but 
one and the same instrnment. 
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fN WITNESS WHEREOF, the parties hereto have caused this Agreemtinl to be executed 
by a duly authorized officer on one or more counterparts as of the date first above written. 

Tile pnl'tics herehy agree tbnt the J>ish'ibution Services provided by Qunsar 
Distrjbutors, LLC will commence on or after Scptembcl' 11, 2014. 

QUASAR DISTRIBUTORS, LLC 

By:-~---k-' (l-~-----=---

Name: Christopher E. Kasluncrick Name: James R. Schoenike 

Title: President Title; President 

INFIN 'Y Q CAPITAL MANAGEMENT, LLC 
o SccClons 3 F, aud 6 only) 
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Exhibit A 
to the 

Distl'ihution Agreement 

Separate Series of Trust for Advised Portfolios 

Name of Series 
Infinity Q Diversified Alpha Fund 

Infinity Q A-1 
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Exhibit B to the Distribution Agreement - Trust fo1· Advised Portfolios 

Quasar Distributors, LLC Regulatory Distribution Services Fee Schedule at September·, 
2014 

Regulatory Distribution Annual Services Per Fund" 
.5 basis point on average net assets over $100 million plus 
Base annual fee: 
II $12,000 /fund 

Default sales loads and distributor concession, if applicable, are paid to Quasar. 

Standard Advertising Compliance Review 
• $125 per communication piece for the first 10 pages (minutes if audio or video); $1 O /page (minute if audio or video} thereafter. 
• $125 FINRA filfng fee per communication piece for the first 10 pages (minutes if audio or video); $10 /page (minute if audio or 

video} thereafter. FINRA filing fee subject to change. (FINRA filing fee may not apply to all communication pieces.) 

Expedited Advertising Compliance Review 
• $600 for the first 10 pages (minutes If audio or video); $25 /page (minute if audio or video) thereafter, 24 hour initial turnaround. 
• $600 FINRA filing fee per communication piece for the first 1 O pages (minutes if audio or video); $50 /page (minute if audio or 

video) thereafter. FINRA filing fee subject to change. ( FINRA filing fee may not apply to all communication pieces.) 

Licensing of Investment Advisor's Staff !If desired) 
II 

II 

• 

$2,800 /year per registered representative 
Quasar sponsors the following licenses: Series 6, 7, 24, 26, 27, 63, 66 
$3,000 /FINRA designated branch location 

II All associated FINRA and state fees for registered representatives, lncludlng license and renewal fees 

Fund Fact Sheets 

• 
u 

Design • $1,000 /fact sheet, includes first production 
Pro<luction • $500 /fact sheet per production perio<I 

u All printing costs are out-of-pocket expenses in addition to the design and produclion fees 
• Web sites, third-party data provider costs, brochures, and other sales support materials - Project priced via Quasar proposal 

Out-of-Pocket Expenses 
Reasonable out-of-pocket expenses incurred by the Distributor in connection with activities primarily intended to result in the sale of 
shares, Including, but not limited to: 

• 
• 
II 

Typesetting, printing and distribution of prospectuses and shareholder reports 
Production, printing, distribution, and placement of advertising, sales literature, and materials 
Engagement of designers, free-lance writers, and public relations firms 

II 

II 

II 

II 

Postage, overnight delivery charges 

FINRA registration fees (Including late U5 charge if applicable) 
Record retention (Including RR emall correspondence if applicable) 

Travel, lodging, and meals 

•subject lo annual CPI Increase, Milwaukee MSA. 
Fees are calculated pro rata and billed monthly. 

Advisor's Signature below acknowledges approval of the fee schedule on this Exhibit B. 

ital Management, LLC 

Prin ed Name and Title: J°to'l?: lli'Jt:JL"=lt. c..eo Date: 1jI 1/r'f 
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